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Why Not Use the New AOB Law? 

• It can be rescinded by the homeowner within 14 days and for lack of “substantial 
performance”.  Fla. Stat. § 627.7152(2). 
 

• No definition of “substantial performance”. 
 

• Acceptance of an AOB “is a waiver by the assignee and its subcontractors of claims 
against a named insured for payments arising from the assignment agreement.”   
Fla. Stat. § 627.7152(7).   
 
• Neither contractor or subcontractors may collect or attempt to collect money from 

an insured;  
 
• Maintain any action at law against an insured; 

 
• Claim a lien; or  

 
• Report an insured to a credit agency. 

 
• The waiver remains in effect after the assignment agreement is rescinded by the 

assignor or after a determination that the assignment agreement is invalid. 
 

• Subsection (b) states the following exceptions: “A named insured is responsible for the 
payment of all of the following: 
 
1. Any deductible amount due under the policy. 
2. Any betterment ordered and performed that is approved by the named insured. 
3. Any contracted work performed before the assignment agreement is rescinded. 
 

• But look at subsection (8), which requires the contract “to indemnify and hold the 
homeowner harmless from all liabilities, damages, losses, and costs, including, but not 
limited to, attorney fees, should the policy subject to the assignment agreement prohibit, 
in whole or in part, the assignment of benefits.” 
 
• In many cases, you won’t know until after emergency services have been 

provided whether the policy prohibits assignments.  If it does, you may have no 
recourse.  

 
• Question:  You show up to perform emergency services and the homeowner does 

not have a copy of the policy.   
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• You receive an AOB and proceed to do the work.  Ten days later, the homeowner 
cancels the AOB, and you later learn that AOBs are prohibited under the policy.  
What is your recourse????  It may be nothing under subsection (8).   

 
• You can still bring a claim against the insurer, but only after you jump through all 

the hoops: 
 
• Record-keeping under subsection (3) 

 
• If you fail to keep the records, burden is on you to prove the insurance 

company was not harmed. 
 
• Pre-suit depositions 

 
• Pre-suit settlement demand 

 
• Two-way street for attorney’s fees 

 
• And if the difference you recover in your judgment is not at least 50% 

more than the offer, you can’t get attorney’s fees. 
 

• If it is less than 25% more than the demand – you pay the insurer’s 
attorney’s fees 

 
• Translation – you may be forced to take 50% of what you’re owed 

because one bad lawsuit could put you out of business. 

 

Using a Direct Contract with the Homeowner 

• Homeowner undertakes the direct obligation to pay for the work provided. 
 

• Homeowner works with the insurance company for payment of the claim or for 
reimbursement, but may be able to instruct the insurance company to communicate with 
you and pay you directly through a letter of protection. 
 
• Has not yet been tested in court and there is case law saying that a direction 

for payment is the same as an AOB. 
 

• Make the price of the contract the same as current insurance pricing guidelines or 
whatever Xactimate produces (or enter a price manually).  
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• Maintain your right to lien the property for services and materials actually provided. 
 
• Important to remember that you cannot lien for cancellation fees. 

 
• Maintain cancellation policy, i.e. a percentage or fee charged for the homeowner 

cancelling (tied to preconstruction efforts). 
 

• Recovery of attorney’s fees for prevailing party. 
 

• This Model encourages the homeowner and contractor to work together so that contractor 
is paid and owner does not end up with a lien. 
 

• Emergency Services??? 
 
• Require up-front payment from homeowner and allow them to seek 

reimbursement; 
 
• Deposit in the amount of deductible? 

 
• Alternatively enforce through lien and breach of contract suit. 


